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'A'ashington, IJC 205)f I

Re: Request for C'ommcnt on ()ptions for a Proposed L'xcmptive Order Relating t&& the
'I'rading and (.'Iearing of'Precious Metal Commodity-l3ased FTI s

Dear Mr. Stavvick:

'I'his letter is submitted by The Options ('lcaring ('orporation ("()C'.(.'") in response to the
request by the ('omlnodity Itutures 'I'rading C.'ommission ("Cl T(.'" or the "('ommission") for
comment on "(i) options for a proposed exemptive order in connection with thc ()(.'("s request
for appl'oval of a t (tie change; and (11) thc (. onlnllssIon s tl'eatfnent of prL'clous nletal colnnlodlty-
based exchange-traded I'unds ("C'ornm&&dity-f3ased 1.1'I s") generally, includinL& vvhether the
('&&mmission should exempt the trading and clearing of options and futures on transactions on
g&old and silver, and/or palladium and platinum, Cotntnodity-13ascd I',1 Fs &&n a categorical
basis. "I

As noted in thc Release, ()C.'C' has I&lcd and the (.'ommission has approved rulc changes
enabling& ()('('. to clear options and futures on several Commodity-I3ased L"I Fs as options on
securities and securitv futures. respectively. I hc Release ref'erences ()('("» pending rule change
filing related t&& the clearing of options and futures on I,TFS Palladium Shares and l."I'I'S

Platinum Shares (thc "Palladium and I'latinum Products" ). 1'vvo additional 0('(' rule change
filings are also pending vvith the C'ommission that raise similar issues. one related to options and
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futures on the CBOE Gold ETF Volatility (-GVZ") Index and the other related to options and
futures on Sprott Physical Gold Shares. It is our understanding that the Commission is
addressing the filing related to the GVZ Index separately at OCC's request.

ETFS Physical Precious Metals Basket Shares ("GLTR") is a neivh introduced product
that is substantially the same as those Commodity-Based ETFs currently under revievv. except
that GLTR reflects the performance of a basket of gold. silver. palladium and platinum in fixed
vveights. OCC vvould appreciate the Commission's consideration of a categorical Section 4(c)
exemption that vvill address the pending rule filings and any similar future rule filings by OCC
related to options and futures on Commodity-Based ETFs, including a prospective filing in
connection vvith the clearing of options and futures on GLTR. Such an exemption is clearly
appropriate for reasons vve have previously given.

'
Our principal concern at this iuncture is that

the exemption not be too narrovv. "Commodity-Based ETFs" should include ETFs vvith an
investment obiective of achieving the price performance of a single underlying commodity or a
basket of commodities. less expenses. The exemption should include not only physically-settled
options and security futures on Commodity Based ETFs, but also cash-settled options or security
futures on such ETFs as favell as options on any index comprised of such ETFs (or of such ETFs
and other component or reference securities). including, for example, options designed to
measure the relative performance of one Commodity Based ETF as compared to another or a
Commodity Based ETF relatis e to another security or index of securities or Commodity Based
ETFs. Siinilarlv. it should cover futures on such indexes if thev are narrovv-based.

Specific questions on vvhich the Commission has requested comment are set forth belov;,
followed by OCC s response.

1. Is there any reason the Commission should not provide a categorical Section 4(c)
exemption for the trading and clearing of the transactions in question on gold
and/or silver Commoditv-Based ETFs?

There is no reason not to provide a categorical Section 4(c) exemption. OCC continues
to believe that these products are securities. The fundamental legal issue vvith respect to all of
the products referred to above is v hether the underlying I'or reference) ETFs are themselves
securities. If they are. then options on such securities or indexes of such securities vvould be
securities for purposes of the Securities Exchange Act of 1934 (the "Exchange Act") and outside
the Commission's jurisdiction under Section 2(a)(l)(C)(i) of the Commodity Exchange Act
(-CEA"). Similarly. futures on such securities or on narrovv-based indexes of such securities
vvould be security futures subject to the joint jurisdiction of the Securities and Exchange
Commission (the "SEC")and the CFTC.

See Rule Filing SR-OCC-2010-0"t.
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While vve recognize that arguments can and have been made concerning the status of the

underlying ETFs. OCC strongly believes that they arc securities both because they are
investment contracts within the meaning of that term as used in the Exchange Act and because
essentially identical ETFs have been traded on securities exchanges and sold by registered
broker-dealers to securities customers tor several years and are commonly knovvn as securities.
OCC would prefer that the Commission simply acknowledge the SI=C s jurisdiction over these
products. but in the absence of such an acknowledgment OCC urges the ( ommission to issue a
broad exemptive order that ivould provide regulatory certainty to the trading and clearing of
these products. Vio legitimate regulatory purpose is served by requiring case-by-case Iilings. Bi
imposing unnecessary delay and expense in bringing these products to market this practice
frustrates thc goal ot thc 4(c) exemption as a 'means of providing certainty and stability to
existing and emerging markets so that financial innovation and market development can proceed
in an effective and competitive manner.

-"

2. Are the palladium and platinum markets sufficiently distinct from the gold and
silver markets to justif'v a different regulatory approach. for the purposes of a
Section 4(c) et(emption. for options and futures on the Palladium and Platinum
Products (i.e. the specific KTF products identiTied in the OCC's pending
submission) as compared to that for options and futures on gold and silver
Commoditv-Based KTFs?

Wc are not aware of any reason that the lovver trading volume or higher industrial
demand for palladium and platinum compared to gold and silver should "justify a different
regulatory approach" to these products. While the markets for palladium and platinum may be
smaller than those for gold and silver. the more relevant question for the present purpose would
seem to be the size of the I- TF markets. Palladium and platinum FTFs must meet thc same
requirements as to trading volume. outstanding shares. etc. as other equity securities that underlie
exchange-traded options. As options and lutures on ETFs the Palladium and Platinum Products
do not implicate any concerns not already raised by the L I I's themselves. I hc products are
settled by delivery of the relevant ETF. not the commodity underlying that ETF. Because the

ETFs already exist and are subject to SFC regulation. to the extent the Commission believes that
some concern needs to be addressed. the Commission should consult vvith the SFC and

coordinate its efforts vvith that agency.

The SI-.C and CFTC have overlapping jurisdictions in many respects. and we believe that
such overlapping regulatory authority is functional only to the extent that the agencies are able to
address concerns in a coordinated ivay. In addition. we vvould note that issuing the exemption at
issue here does not reduce ivhatever jurisdiction the ( ommission presently has over the marl-ets

for the underlying commodities or futures or options on those commodities.
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3. 11ore generally, should the Commission consider extending such a Section 4(c)
exemption to options and futures on palladium and platinum Commodity-Based
ETFs on a categorical basis (i.e. without respect to issuer)?

OCC supports the adoption of a categorical Section 4(c) exemption for options and futures

on palladium and platinum Commodity-Based FTFs for the reasons set forth under (I ) above.
Seeing no signittcant difference betvveen ETFs on & old and silver and ETFs on palladium and

platinum in this respect. we encourage the Commission to issue a categorical exemption covering
all options and tutures on Commodity-Based ETFs, vvithout respect to issuer.

lf the Commission continues granting Section 4(c) exemptions, whether on an
individual or categorical basis, xvhen presented with a request to allow options and
futures on Commodity-Based FTFs, should the Commission include additional
conditions and requirements? For example, should the Commission consider
imposing large trader reporting obligations, position limits, or other analogous
requirements when exempting options and futures on Precious %fetal Commodity-
Based ETFs from the Commission's jurisdiction?

No additional conditions or requirements should be included. As discussed above,
because the products in question are options and futures on F I Fs. they do not implicate any

concerns not alrcadv raised bv the ETFs themselves.

The Release states the Commission s belief that options and futures on Commodity-
Based ETFs may raise regulatory issues "due to their economic similarity to options on
commodities and futures on commodities traded on designated contract markets.

"
In particular.

the Commission voices concern that futures contracts based on the commodities underlying
I- I l=s could be affected by vvithdravval of the deliverable suppl) for futures contracts. 'I he

Commission does not cite evidence to support this concern. OCC knovvs of no reason to believe
that the options on Commodity-Based FTFs that are currently traded and cleared pursuant to the

Previous Orders have had any such effect on the underlying commodity or futures contracts
thereon, and vve are not avvare of an) evidence to suggest that options on other Commoditv

Based I.TFs would have such an effect. Concerns re«ardin« the effect of ETFs on the

deliverable supply of a commodity vvould seem to bc morc appropriatel) addressed through

regulation of the ETF, not by imposing conditions or requirements on the options or futures

contracts on the FTFs. To the extent that the Commission believes conditions or requirements

should be imposed on these I"I I-'s, svhich are subject to SE( regulation, the Commission should

consult with the SI..C and coordinate vvith that agency. If the Commission vvere to unilaterally

impose conditions on the options or security futures contracts under the ( LA. the result would be
duplicative and potentially conflicting regulation of these products. Instead, OCC urges the

Commission to vvork tvith the SEC by using existing arrangements vvhereb) the tvvo agencies can
share information vs herc doing so vvill assist each in performing its respective rcgulatorv.

functions.



XVe appreciate the Commission's attention to these issues and its consideration of
streamlining the process of bringing nevv and innovative products to market.

Smcerelv

/. C) c-CM~= 8 . )-~
IVilliant I 1 vavin
I..secutivc Vice President
;md (ieneral ( ounsel
The Options Clearing ('orporation
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